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750, Section 1, providaa.as follows:

"*There is hereby creatcd the State Board
of hducustion. Said Board shall consist of
nine members to be appointed by the Governor,

with the advice and oonsent of the . ensate.'

"Article Eeésb,_ﬁeetion 3, reads ag follows:

**The utute 30aré of Lducsatlion shall organize
by the election of one of its nsmbers as presi-

"dent, and the State Superintendent of Fublic
Instruction shull be ex officio seorstary of
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of the Board.' (Emphasis ours.}
n.rticle 2642 resds as follows:

wtThe State Superintendsant ahall file all
reportes, doocumsnts and pdpers transmitted
to him and the State Board by county or
oity school officers, and from all other
sources pertaining to public schoola, and
keep & oonplete index of the same.'

"Section 3 of H, B, Ho. B39, an aet of the
Thirty-sighth Leglslature, Regular Sesslion 1923, reesds
as follows:

"tThe Staute Board of Education is hereby
designated as the 3tate Board of Vogational
Education, with necessary authority and powsr
to aoopsrate with the Federsl Bosrd of Voca-
tional Eduostion, as previded and required .
by the suid ict of Congress, in the adminis-
tration of the proviesions of sald Act; and
t0 4o all things necesssry to entitle the
Gtate to receive the full bdenefits thersof.'

"The State Board of Education has followed the prac-
tice of taking an cath of office as is required of all
state officials and board members, whioch oath is filed
with the Setretary of State. In addition to this cath,
there ia £iled with the State Superintendent of Public
Instruction as ex officic seoretary of the Board an
oath as prescribed in aArticle EG75D, Section 2 >f the
Revised Civil Statutes that the bosrd members are not
associated with the textbook industyry 4ia any of the
capacities as are mentioned 1a this statate. Members
of the state Bourd for Vecational Education have never
takan an oath of office as suoh.

"lIn your recent opinion Wo, 0-85716, you held that
the State Board of Education and the State Department of
BEdugation were two saeparate entities of governzent. The
guestion has arisen as to whether the State Board of
sducation and the Stute Board for Vacational Eduacetion
are two separate entities of government, or whether the
State Board of Education has been given additional 4du-
ties by the lagisiature incident to the adminiatration
of otate and Federal vocational funds.
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*srticle 2675b, Seotion 3, whioh I huve quoted
ab.ve, has designated the Jtate Superintendent as ex
officio secretary of the State Board of kEducation., 1
woald like to know whether the State Superintendent
of fublic Instruction is ex officio seecretary of the
State Board for Vocational Education by virtue of the
fact that the same statute which creates the State
Bosrd of Education also designates the State Superin-
tendect as its ex officio secretary or wiether the
Jtate Board for Voocational Education and State Board
of Xducation are two separate entities of government
and whether the statute which controls the membership
of the state Board of iducation and designates its ex
ofticio seoretary is not appliceble to the sState Board
for Vocational Education and whether the State Board
for Vocational 3ducation may replace the ex offielo
seoretary by a board order.” . _

CONSTITUTIONAL PROVISIONS =~ PAST AND PRESENT:

Article 7, Seotion 8, State Constitution of 1876.
read as follows:

"The Governor, Comptroller and Secretary of
State shall constitute a Bqard of Eduocation, who
shall distribute sald funds to the several counties

and perform such othey duties concernin ublic
sohools a8 may be greacrIFeE by law,"” l%ﬁbhasfs ours)

By general election held November 8, 1928, sald secotion
of said aArticle was amended to read as follows:

"The Legislaeture shall provide by law for a
State Board of Education, whose members shall be
appointed or elected in such manner and by such
authority and shall serve for such terms as the
Legislature shsll presoribe not to exoceed six years.
The suald board shall perform such duties as asy be
preacribed by law,"”
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STATUTURY PROVISIVNS « P,iST aND FREJENT:

(1) - (Creating Board of hducation and iState Board of Education):

Before the adoption of the above amenduzent t? our

Conatitution, the Legislature, by Articls 2684, Vernoa's Anno-
tated Statutes, provided that: ‘ :

"The Governor, Secretary of State and Comp-
troller shall constitute a State Board of Edugation
which shall hold its sessions at austin, The Governor
shall be ex offioclio president of the board, The State

Superintendent shall be ex officio secretary of the
baard and shall keep & complete record of nEI its
Yooeedinge, which shall be signed by the president
EEE atfestaa by the seoretary.,™ .iocts 1905, p, E63S,
(Emphasis ours)

~ Since the above amendment was adopted as aforesaid, the
“sgislature has provided for the creation of the present State
- Board of Educatlion, consisting of nine members to be appointed
by the Governor, with the advice and congent of the Senete.The
sucgessors to the first board msmbers shall be appoiated for six
*ear terms, three members to retire on January lst, blennially.
heir gualifications, eligibility, powers, duties and compensa-
tion are also fixed, s4ots 1929, 41ist Leg., 2nd C. S., p. 12,
Chap. 10, (arts. 2675b-1 to 26760-10, V.A. C.8)

Article £2675b-3, Vernon's Annotated Civil Statutes,
providea as follows:

“The Jtate Bosrd of Zducation shall organize
by the election of one of its members as president,
snd the State Juperintendent of Public Instruction

s8hall be ex-offlcolo seeretary of the Board.
{Emphasls oors)
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By article 2675b-5, Vernon's annotated Civil Statutes,

8214 state Bourd of Zducation was eapowersd and directed to in-
aedlately tuke over and discharge ail duties izposed by Iaw upon
the dosrd of Educstion then in existence at the time said new
act t.ok effect. (vee »rt. E684 to 8875-1, V.i,0.35., for member-
ship and duties of Board then in existence). 1In addition to
suid dutles, it is therein provided that aald Gtate doard of
- bducation "siall perform such other dutics as may fyrom time to

time be r.soribes by the Legislature.” TE'nIIItfon to the fore-

gofn;. 8ald State Board of Egucaflon Ts specifically required to
erform those dutivs set forth ia subdiviasions (a), (b}, (o), (4},

e), (£), and (g) of said .rticle 2675b-5, and in irticles 2675b-8
and £676b-9, Vernon's .nnotated Civil Statutes, (Zmphasis oum)

(2) - (Providing for VQeatlongl Educstion):

By Seotion S of the Smith-Hughes act {mow Section 16,
Chapter 2, Title 20, U.S.C.A), approved February £3, 1917, Congress
srovided as followa: -

"That in order to secure the benefits of the
appropristions provided ror in seotions two, three
and four of this ict, any State shall, throagh the
legislative authority thereof, accept the provisions
of this iAot and deslignate or create a State Board,
consisting of not leas than three members, and hav-
ing all neceasary power t0 cooperate as herein pre-
vided, with the Federal Board for Voocational Eéuca-
tion in the adainistration of the provisions of this
Act. The State BHoard of Zéducation, or other doard
having oharge of the administration of any kind of
vooational education in the State, may, if the itate
soc elect, be designeted as the itate Board, for the
purpose of s act." (Emphasis ours)

Seotion 13 of sald Smith-Rughes ict (now Section 23,
Title 20, U,5.C.a), requires any 3tate, in order to receive the
Federal ap.ropriations provided for thereundsr, to sppoint, by
its legislative authority, its -tate Treasurer as custodian of
said Federal approppdations. ‘ -
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H. B, B3¢, 38th leg., Chap. 131, which provides
for voocational education in Texss, and the acceptance of
benefits under the Smith-Hughes Act, was approved March 24,
1923, and became effective sane date, This H, B, 239 also
validates previous acceptances by the State of such benefits,
and designutes the State Treasurer as custodiasn of sall funds
allotted to the state from appropriations under said sot.

Seotion 3 of said H, B, 239 reazds as follows:

"The Jtute Board of Education is hereby

designated as the 3tate Board of Vocationa

ucation, with necessary authority and power
to cooperate with the Federal Board of Vocational
Education, as provided and required by the said
A6t of Congreas, in the administration of the
provisions of sald iot; and to 40 all things neces-
sary to entitle the States to recelive the full bene~
f£its thereof.® (Emphasis ours)

While laia H. B. 239 does not npbear in our Revised
Civil Stmtutes, §t has been kept in force and effeot in Texas by
Secotion 6 of the Final Title thereof.

(8) - (Providing for Vocational Rehabilftution)i

The promotion Of vocational rehabilitation was first
provided for by sn aot of Congress approved June 2, 1920, Said
iot as amended jU.8.C. Ae., Title 19, Chap. 4| has Trecently been
amended by Publie Law 113, 78th Congress, Chap. 100, lst Session
of sald Congress, approved July &, 1943,

Section 3 of said original act of June 2, 1920 (now
Jection 54, a8 szended, of Title 28, U.3. C. A.), contains,
among others, the following provisions:

"tn order to secure the benerits of the appro-
priations authorized by Seotion 31 of thls title
. {dection 1 of said original ict} any state shall,
through the legisiative authority thersof, (1) ac-
cept the provisions of sections 3l-44 of this title;
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{2) empower and direct the bourd desi ted or
crgated a8 the State board for vocatlonal eduction "

, 10 cooperate as herein provided with the
Federal Security Ageancy in the administration of
the grovislona of sections 31-44 of this title;

* % %(5) gppoint aB custodian for said appropria-
tions its Utate Treasurer, * * *; Provided, that

any State which, prior to June 30, 1933, hsas ao~

cepted and otherwise ocomplied with the provisions
of sections 31l-44 of this title, shall dbe deemed

10 have accepted and complied with the provisions
of this section.” (Ezmphasis ours)

By aets of 1989, 41st Leg., 1lst C. 3., p. 57, chazg
25 (now art. £675-1, sSections 1 and 2, R, C. 8. 1923}, the legis-
lature of Texas, accepted the provisions and benefits of said
original Rehabilitation Act of Congress, as then amended June

5, 1924, and authorized and eapowered the Treasurer of Texas to
recaive sald Federal funds, end * * * "to make disburseaents .
therefrom upon the order of the State Board for Vocational
kducation.” Said State Board of Vocational Xducation was alao
"anpowered and inatructed to cooperate with the terms and condi-
tions expressed in the sct of Congress aforesald.”

FACTS_DISCUBGED

Thus, we see that the Board of Education, as origimally
provided for in our Constitution, was coaposed of only three mum-
bers, viz: the Governor, Secretary of &tate and Comptroller. The
statute (Art. 2604, V.i. C.5.) provided that “"the Governor shall
be ex officio president of the bosrd.” The same statute also
provided that "the State Superiatendent ghall be ex officio seore~
tary of the Board and shall keep s oomplete record of all its

roceedings, which sha &n y
by the ssoretary.” (Emphasis ours)

after Seotion 8 of article 7 of our Constitution was
anxended nn November 6, 1928, as hereinabove noted, a new State
Board of Education, composed of nine mexmbers, was e¢reated by the
Legialature, and with certain powers and duties herein previously
‘referred to. H. B, 79, Aocts of 1989, 41st leg., 2nd C, 8., D.
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2. Ch. 10. (The firat ten (10) sections of sald isot are now
ir{'- £675b-1 to £6754-10, VeaoCe8.)s Our State Board of
‘Educatinn, as now oconstituted, came into existence by virtue
of rald Act.

While the Governor hed been designated by the ‘egis-
luture as the ex officio presideant of the old Bcard {art., 2664,
V.A.C. S.), the new Board was empowered and directed by the
Legislature to “organize by the election of one of its members
as president, and the Stste Superintendent of Public Instruction
shall be ex officio seoretary of the Bosrd.* (Art, 2675b-3,
V.A.0. 8.}). Thus, while the new Board was allowed to choose
- the president thereof by electing one of its members as such,
the State Superintendent of Publié Instruction was by statute
designated ar the ex-officio secretary of aaid new Bosrd, as
he had been so designated for the original Board,

. By the provisions of artiole 2675b-5, Vernon's Anno-
tated Civil Statutes,”it is made the duty of the State Bourd of
Bducation, ocreated by this iot (arts, 2675b-1 to 2095»-10, V.
Ae CuS.j, to immedintely take over and discharge all duties im-
posed h{ Erouent laws upon the Board of Rducation In exlistence
at t e this ict takes effect. herefore, gaid new Boar
of nine members has superseded the old Board of Lhree members,
(See Jection 11 of sald H. B. 79, which provides that "all laws

and parts of laws in confliot with any provision of this Aot
are hereby repecaled.”) (Emphasis ours)

It should now be remembered that it was the original

three-member State Board of Education that was dealignated as
 the State Board of Vocational Education. (H. B."Z39, gﬁtﬂ leg.,

R. S; 1983, approved March 24, 1923 and effective March 24,
1923}, '

after sald original Board had been so previocusly
designated as the State Board of Vooational Education, s=sild
EeunggEeI Board, then consisting of three members, was em-
povwered and instructed to promote vocational rehabilitation in
Texas by cooperating with the terms and conditions of the Act

of Congress providing for same. (Aart. £675-1, Sec. £, V, A. C.
Se - Aots of 1929, 4let Leg., 1lst C, 3,, p. 57, Chap. 23).

It must also be observed that, under the provisions
of the Smith-Hughes 4ot hereinsbove referred to, the Legislature
could elther designate or oreate a State board of not less than
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three meambers a3 a State Board of Vocational Education. Tt
oreated no new board, hut gﬁggggigggrthg.than State Board of
Education as the 3tate Board of ¥ocational Education. It has
since added to said Board'se duties the promotion of vocational
rehsbilitation, as aforeseid, Therefore, instead of oreating a
new board of not less than three memdbers to promote vocational
education and vocational rehabilitation in Texas, such duties
were aimply edded to thoss already bsing performed by the then
Board of Education., Furthermore, when the new State Board of
Education was created, and the Aot oreating it becams effective,
as aforesaid, it took over, by legislative aandate, all duties
then imposed by law upon the original Board. These duties in-
¢luded the promotlon of vocationel education and vocational re-
hadbilitation in Texas. By statute, ths State Superintendent
of Publio Instruoction was designated the ex~officio secretary
of said new Board, (Airt., 2675b-3). Sanid statute has never
been amended or repealed.

1XGAL PRINCIPLKS AND AUTHORITIES:

"The imposition of additional duties upon an
existing office, to be performed under a different
title, does not constitute the ereation of a new
office. S

: "An office to which the duties of another are
added remsins technically a single office; it is
not an office under its own neme and title and an-
other under the naze of the one whose duties are .
snnexeld to it.“ Corpus Juris, Vel. 46, p. 934, par.
8.

7 S

See also Powell v. Wilson, 16 Tex, 59; Xinney v. Zimpleman, 36

T. 5543 Allen v, U, 5. Fidelity Co., 183 T1l. A 193 (affirm. 265
I11. 234, 109 N. E, 1038); State v. Powall, 109 Ohio St. 383,

142 N, E. 401; Hetfield v. #ingo Co. Ct., 80 W, Va, 185, 92 8, &,
245; First Bap. Ch. v. City of It. Worth, (Com. App.) 86 5. W,
(24} 196; City of Houston v. Stewart, (Tex. Sup. Ct.) @7 S. W.
663; kucaline sedleine Co. v. 3tandard Inv. Co., (Tex. Civ. App.)

20 3. W, (2d) 259; Lr. Ref.; Jones v. islexander, 59 S, W, (24)-
1080, 182 T, 328.
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See also Texss Law Heview, Vol. 12, p. 368, for in-
structive article and oitations in pointy and Texss Digest,
Vol. 29, p. 376, et seq., under "Officers,” Xey No. 30.

Where certain duties are conferred by the legislature
upon & designated officer, the Legisleture 1z the only authority
whereby said duties may be withdrawn or conferred upon others.

By “certain dutiss™ is mesn§, of course, those duties which the
lLegisliature has power to confer., Art. 5, Seetion 1, Constitution
of Texas; Browm v, City of Galveston, 97 T. 9, 78 S. W, 488; 27
Tex., :u.. Pe ‘85. par. 9.

UESTIONS ANSWERED

In view of the foregoing, the guestions submitted
in your coamunication are answered as followss

1. The State Board of Educaticn and the State Board
for Vooatiornal Eduoation arn-gg%,tuo-aopnrat- entities of govern- .
ment. The State Board of Education has sinmply been empowered,
by the leglslature, to discharge the added duties insident to
the administration of State and Federal vooational funds.

‘ 2. By virtue of the proviaions of Article £675b-3,
Vernoa's annotated Civil Statutes, the State Superintendent of
Pablie Instruotion is the ex-officio SBecretary of the State
Board of kducation in the discharge of any and all of its 4u-
" ties, regardless of whether it functlions as the State Bosrd of
Education or as the State Board for Vocational Education.

3. The 8tate Board of Eduoation,wiidéther funotioning
a8 such or as the State RBoard for Vooational ‘Wducastion, is with-
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out power or authority to replace the State Superintendent
of Public Instruction as ex-offioclo Seoretary of sald Bosrd,

Yery truly yours
ATTORNEY GENERAL OF TEXAS

L. H. Flewellen

Assistant
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CHAIEMAN




